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James KER of Crummoct, Surgeon in the 
Service of the Eaſt India Company; 
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PETITION of Jonn KrR, Son of the de- 
ceaſt John Ker Wright in Beith, 


HE late James Ker of Crummock, father to the reſpon- 
dent, for ſome years preceeding the 1745, was en- 
gaged in ſundry law ſuits, which made his perſonal 
attendance at Edinburgh neceſſary; and during his 

abſence from the country, his affairs were managed by his bro- 

ther hn Rer, father to the petitioner. 

About the end of ſummer 1746, Crummock died in the caſtle of 
Dumbarton; and it does appear, that upon that occaſion, his bro- 
ther John went to Dumbarton, got what money Crummock had a- 
bout him, as alſo his papers, and conducted his brother's corpſe 
to his burial place in Ayr ſhire. 

The reſpondent being minor at the time of his father's deceaſe, 
and without any guardian being appointed to him, Robert Ker, 
writer in Kilmarnock, one of his uncles, became his tutor dative, 
and the aforeſaid John Ker wright in Beith, another uncle, who 
lived in the neighbourhood of the lands of Crummock, Oc. de- 
ſcending to the reſpondent as heir to his father, was continued 
factor thereon. | 

Upon the 24th April 17 5o, there enſued a clearance between 
theſe two brothers, Robert and John, in their ſeveral capacities of 
tutor and factor, relative, not only to John's intromiſſions and 
manag- 


8 
*. 
* 


* — rr Rene 
r _ 1 y* 5 * 04 v — 8 s 1 r - 4 
——— W 22 rr Err bo 
— . l >_ * N 7 * 
* * / 1 l >» . 4 F _ 


ISS a 


G — 
», 
. 


＋ 1 


k #0 

managment, both for Crummock and the reſpondent, but likeways 
the money, which, from time to time, he had given to Crummock 
himſelf. And it will be particularly attended to by the court, 
that the baſis of this clearance, ſo far as concerned the former 
period, was a ſeries of annual accompts, commencing as far back 
as the 1740, and carried down to the 1746, all of John Ker's 
hand writing ; ſome of which, from certain jottings ſubjoined in 
Crummock's hand writing, appear to have been reviſed by him; 
but not having been formally ſettled and diſcharged, they re- 
mained in John's cuſtody, who produced them at this clearance 
with the tutor; and in the accompt then inſtituted between them, 
he was, inter alia, debited with the balances ariſing upon theſe 
accompts, to the amount of 11 J. Sterling, the accompts them- 
ſelves being alſo ſigned by both parties, as relative to that clear- 
ance, and delivered np to the tutor, and a docquet ſubjoined to 
the general accompt then fitted, in the following terms: At 
* Beith the 24th day of April 1750 years, The above accompt 
* of charge and ditcharge, is this day ſettled and adjuſted, be- 
e twixt John Ker wright in Beith, and Robert Ker writer in Kil- 
& marnock, as tutor dative for James Rer now of Crummock, and 
the balance of 4/. 17 s. 7 d. is juſtly owing by the ſaid John 
% Ker to his nephew, after the ſaid 70h Ker is allowed and paid 
of all his deburſements, trouble, and expence on his bro-- 
ther and nephew's account preceeding this date, where- 
© of he diſcharges his ſaid nephew, excepting a bill of 200 
«© merks Scots of principal, which is yet owing to the ſaid John 
„ Ker; and the ſaid Robert Rer, as tutor-dative to his nephew, 
is ſatisfied, that the ſaid John Ker has accounted for all his re- 
* ceivin;s and intromiſſions with his brother or nephew's rents, 
* money or effects, and has cleared his rent due to the ſaid James 
« Fer for the two little parks, being a part of the lands of Crum- 
* mock, for 1749, and precedings ; of which rent he is hereby 
„ diſcharged. In witneſs whereof, &c. And the ſaid John and 
* Robert Kers have alſo ſubſcribed the four particular accompts 
referred to by the above general accompt.“ 
John Rer continued factor over the reſpondent's ſubjects, (part 
of which he poſſeſſed himſelt,) till his death, which happened in 
December 1755; and, in November 1756, which is almoſt a full 
year poſterior thereto, there was a clearance between the reſpon- 
dent's tutor and the now petitioner, Fohn Ker, relative to his 
| father's. 
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father's intromiſſion and management, and rents due by him, 
ſince the clearance 1750, on the one hand, and the 200 merk 
bill above mentioned, owing by Crummock to his father, on the 
other; and the petitioner having granted his own accepted bill 
to the reſpondent for 32 J. 105. 4d. Ste- ling, as the balance ari- 
ſing due upon this final ſettlement, the parties did mutually diſ- 
charge each other, conform to the docqueted accompts pro- 
duced. 

This bill was renewed from time to time, and, laſt of all, up- 
on the 22d November 1762, for 41 J. 145. 11d. payable the 6th 
of December thereafter: And, after giving him almoit two years 
further indulgence to pay it up, the reſpondent, at length, being 
to leave the country himſelf, did indorſe to his preſent factor this 
bill, and another bili for 1254 merks, accepted by the petitioner 
to Janet B ackburn, and by her indorſed to the reſpondent, in or- 
der that his factor might recover payment. 

An action was accordingly brought, in name of the reſpon- 
dent's factor, againſt ohn Ker, for payment of theſe two bills, 
before the ſheriff of Ayr, wherein the defence of payment was 
proponed by the defender's procuracor, in virtue of a mandate 
from him. But, in order to ſhow how groundleſs and calumni- 
ous this allegation of payment was, there vas produced a letter 
which the defender himſelf had recently wrote to the purſuer, 
bearing in ſubſtance, that he had been looking out for money to 
borrow wherewith to pay this debt, but had not ſucceeded, and 
propoſing to ſertle it in a particular way, that did not however 
take effect; and the defender was required to condeſcend on what 
part of the {ſums he had paid, which he having failed to do, de- 
creet went againſt him the 31ſt Auguſ? 1764. | 

Upon the 26th Oclober thereafter, %u Ker was perſonally ſer- 
ved with a charge of horning upon this decreet. In Decemocr 
following, a caption was raitcd, and put into a meſſenger's hands, 
with orders to execute the ſame, which were made known to 
John Ker, that he might prevent it by payment, and more than 
once a meſſenger actually went to apprehend his perſon ; but, 
during all theſe proceedings, he never gave the leaſt ſurmiſe of 
his having a counter-claim agaiaſt the reſpondent, till November 
1765, when he offered a bill of ſuſpenſion, founding upon the 
3000 merks bill now in queſtion, which was, uſhered in with an 


apology of its having but lately come to his knowledge. 1 
6 15 


2 Be % rn LW + ms 


— pm 4 * r 
” — — r _ we NA * 
— * ve 2 , * * a 1 2 * « 4 = 


s , 
't 124 * |; "REO * 
5 bs . - 
i » = ** 0 F i Io ks * 9 
4 . 4 . — 
— 9 o = * 2 1 4 1 
4 0 = 1 . k 


+ > *%ak 
"Oe i #> . 


ha) 


— 


L 4 J 

This diſcovery, however, which John Ker took great care to 
propale, did not advance either his character or credit in the 
country ; on the contrary, with all this appearance of an addi- 
tional fund, and which your Lordſhips ſee was much more than 
ſufficient to ſatisfy the ſums charged for, he could not get any 
perſon whatever to become cautioner in the ſuſpenſion, which 
the reſpondent's doers had allowed to paſs upon caution ; but, in 
place of a bond of cautionry, Mr. Ker ſubſtituted an action up- 
on the paſhve titles againſt the reſpondent, concluding tor pay- 
ment of this 3000 merks bill; and through his not finding cau- 
tion, the ſuſpenſion was never expede. 

The petitioner does now reclaim from a moſt unanimous judg- 

ment of the court, finding, that no action lies on the bill in 
queſtion ; and which, it is ſaid, was owing to an artful repreſen- 
tation of the facts in the information for the defender, whereb 
your Lordſhips were induced to believe, that the bill had been 
originally granted without any cauſe. 
But the reſpondent will be pardoned to think, that on his 
part no art or diſguiſe was uſed in ſtating the fact; and that the 
plea or argument then ſuggeſted in his behalf, did naturally ariſe 
from the ſpecies facti; and, joined with other circumſtances 
which occurred to your Lordſhips diſcernment, juſtly called for 
ſuch a judgment as hath been given. 

It will be remembered, that the chief circumſtances ſubmitted 
to your Lordſhips conſideration in behalf of the defender, were, 
in ſubſtance, the antiquity. of this bill, the connection and con- 
fidence between the parties thereto, its latency, and lying dor- 
mant for ſuch a tract of years, the improbability of the ſuppo- 
ſed creditor being able to advance ſuch a ſum, his own delibe- 
rate clearance with the reſpondent's tutor, confining his demand 
againſt his brother Crummock to a bill for a much leſſer ſum, and 
thereby virtually diſowning any other claim; his ſurvivance for 
ſo many years thereafter, without any mention of it; and, laſt- 
ly, the long taciturnity of the purſuer himſelf, and its appearing 
at length, at the critical period of his being preſſed for payment 
of a juſt debr: And the reſpondent cannot diſcover that any of 
theſe facts are controverted in the petition now to be anſwered, 
excepting what relates to the fituation of the petitioner's father 
in point of circumſtances, at the time the bill in queſtion bears 
date, N 

In 
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In the outſerting, the petitioner reminds your Lordſhips, that 
the bill in queſtion bears value received, which he ſays is a legal 
preſumption of the fact; but at the ſame time he admits, that 
circumitances may occur to throw the preſumption the other 
way. And this holds particularly ia the caſe of bills; as to 
which, it is a rule highly founded in expediency, and fixed by 
the practice of the court, that there does ariſe a ſtrong preſum- 
ption againſt them, where they have been allowed to ly over for 
any conſiderable time; and which acquires additional force, 
where the bill has lain dormant during the lives of both creditor 
and accepter. 


In the next place, it merits attention, that the petitioner has 


varied not a little, in accounting for the cauſe of this bill being 


granted. In his information, it was allumed as a certain fact, 
tha. Crummock having occaſion for 3000 merks, his brother John 
had advanced it to him all at one time; but now, as the peti- 
tioner behoved to be pinched to point out any exigency in Crum- 
mock's affairs that made ſuch a ſupply neceſſary, he would rather 
have it underſtood, that this 3009 merks was. © advanced in dif- 
* ferent ſums, at different times :” And after obſerving that the 
bill in queſtion bears dare the 24th Auguſt 1745, four days after 
Crummock's liberation from priſon, your Lordihips are told, © the 
* cale plainly has been, that after having got out of priſon, his 
brother and he came to a clearance, with regard to the advan- 
ces which had been made to him, and a bill was thereupon 
granted for the ſum in queſtion, being the amount of theſe ad- 
vances.“ 5 
But, in the /r place, it is a certain fact, that at the date of the 
bill in queſtion, Cummoc was ſtill in priſon at Edinburgh, where 
he remained till the 18th of S-ptember, on account of a diſpute 
with regard to the jailor's demand of jailor fee, which Crummeock 
imagined, or was made to believe was not exigible, as not being 
mentioned in the ſentence pronounced againſt him; and he at 
length obtained his liberty upon the rebels getting poſloſſion of 
Edinburgh. 

In the next place, the reſpondent muſt beg your Lordſhips par- 
ticular attention to a circumſtance altogether deſtructive of the 
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hypotheſis now a:lumed by the petitioner as to what gave riſe to the 


bill in queition; which is, that in one cf thoſe accompts atrerwards 
produced by hu her, at the above mentioned clearance with. the re- 
B ſpondent's 
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Accompt, ſpondent's tutor, in April 1750, John Ker has actually ſtated and 


taken credit for various articles of caſh, as either given or ſent at 
different times to his brother Crummock at Edinburgh, from October 
1744, to September 1745, to the amount of 41 J. 5 5. Sterling; be- 
ſides which, there is alſo an article of 5 J. ſtated to Crummack's 
debit as ſent to him at Edinburgh in September 1745. 

his plainly ſhews, that at the date of the bill in queſtion 
there had been no clearance between the brothers reſpecting 
the money which John Ker had given or remitted to his brother 
Crummock in the courſe of his law ſuits and confinement at E- 
dinburgh, and indeed adds additional weight to the preſumptions 
wherewith this bill is loaded, that it was granted without any 
value whatever, and merely as a truſt for behoot of Gun nick. 

It is further argued by the petitioner, that the circumſtance of 
proteſting and regiſtrating the bill ſoon after it became due, 
makes greatly in his favour ; for, had it been intended as a cover 
againſt.Crummock's creditors, this was rather the way to bring the 
whole of them upon him. 

But your Lordſhips will pleaſe here to attend to the form of 
this bill: It is drawn, payable © at the houſe of Robert Cameron 
* writer in Beith,“ who has been judged a proper perſon to be 
entruſted with the ſcheme concerted by the brothers, and accor- 
dingly acted as notary to the proteſt; and then the proteſt i is im- 
mediately ſlipped into the commiſſary- court books of Glaſgow, a 
more private regiſter than that of the county where the parties 
lived, and where it was the leaſt liable to be taken notice of. In 
ſhort, the whole proceedings and circumſtances attending this 
bill ſpeak out, that a loan was not the adlum here, or the cauſe of 
its being granted. 

The petitioner further ſays, that his father was a man in opu- 
lent circumſtances, for one in his ſtation; and he condeſcends 
upon various particulars whereby his father is alledged to have 
made money, beſides the lands of Fulwood, which are ſaid to 
have been left him by his father; and that he was eſteemed in 
the country as a monied man, and was well able to afford 3000 
merks to his brother. 

As to the lands of Fullwood, the petitioner knows that his fa- 
ther had got no right thereto, and he himſelf owed them to the 
generoſity of the reſpondent, who diſponed them over to him 
after his majority; and during the life of the petitioner's father, 

the 
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the lands were not worth more than 300 merks per annum. His 
buſineſs of a wright was not gainful; and the bargains of tim- 
ber alluded to in the petition, it is well known, brought him un- 
der diſtreſs; and if he did give himſelf the air of being a monied 
man, and impoſed upon the country, it is certain the fact was 
the reverſe. 

But ſuppoſing the whole of the petitioner's allegations on this 
head were true, the reſpondent ſubmits to your Lordſhips, what 
tendency they can have towards aſtructing the bill in queſtion, 
as granted in conſequence of money advanced to Crummock, vrhen 
it is 1nconteſtably proved by evidence under John Kerr the fa- 
ther's own hand, and his after accounting with the reſpondent's 
tutor, that there was no clearance with regard to thoſe advances 
at the time this bill bears date, 

It is next ſaid in the petition, and offered to be proved, that 
ſometime in the year 1745, before Crummock's liberation from the 
tolbooth, one Fleeming, a carrier, was employed by John Kerr to 
carry into Edinburgh the tum of 1000 merks to his brother, then 
in priſon. 

How the petitioner would be able to make good the proof 
here offered, the reſpondent knows not; but if he is not miſin- 
formed, Robert Fleemmg, who ſometime plied as a carrier to E- 
dinburgh, is dead, ſo that it mult reſt upon hearſay, which is a 
mean of proof your Lord{hips would not lay much ſtreſs upon. 
But the fact itſelf, though true, viz. That the petitioner's father 
did ſend 1000 merks to his brother, when in priſon, in the year 
1745, appears, with ſubmiſhon, too ſlim an ingredient to aſtruct 
a bill for 3000 merks, as granted on the ſcore of this and other 
advances, when, in fact, your Lordihips ſee Fohn Kerr taking 
credit for advances about the ſame period, to a pretty conſi de- 
rable extent, as outitanding and unſettled at the time of Crum- 
mock's death. 

The ſame obſervation will apply to what 1s next offered to be 
proved, viz. That 7% n Kerr was in uſe to borrow money in the 
country upon his own credit, which, he told the creditors, he was 
to apply for the uſe of Crummock. The reſpondent aſks, quid inde? 
has he not alſo taken credit in his accompts, for thole very ſup- 
plies wherewith he furniſhed Crummock ? 

The petitioner affects to make a great merit of his father's de- 
licacy, in not running off with his nephew's eſtate by an adju- 
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dication, when there were hopes, that by good management, 
and a little delay, his affairs might be put into good order. 

But, in the %%% place, there was no occaſion for any extraordi- 
nary indulgence, as the reſpondent. by his father, ſucceeded to a 
free ſubject of 1500 J. Sterling, beſides getting 500 I. more from 
his mother, who had a ſeparate ſubject of her own. And in the 
next place, were your Lordthips even to admit of the plea of in- 
dulgence, yet it is altogether inconceivable and repugnant to the 
idea of this being a juſt debt, that it ſhould never be once men- 
tioned, or broached in any ſhape by 7ohn Ker, the ſuppoſed cre- 
ditor, during his whole life. 

Your Lordſhips will have obſerved; that at the period of the 
clearance 1750, more than four years had elapſed from the date 
of the bill in queſtion, and four years intereſt of ſuch a ſum, 
was no contemptible object, even to a man of Fohn Ker's ſuppoſed 
affluence ; nor would it have detracted from the merit which the 
petitioner aſcribes to his father's indulgence, to have brought 
' theſe annualrents, at leaſt under the eye of the reſpondent's tutor; 
and it was moſt natural for John Ker to have done ſo, upon the 
ſuppoſition that it was a juſt debt, when he came to. make a ge- 
neral clearance hinc inde, which this undoubtedly was. 
© The petitioner, indeed, would have it underſtood, as relating 
only to the factory affairs, and thereby endeavours to account for 
the 3000 merks debt not being then mentioned; and further pre- 
tends, that the bill of 200 merks, muſt have been granted for 
deburſements, or other matters relative to the factory, otherwiſe 
it did not fall to be mentioned as an exception in the docquet of 
that accompt. 

But the hiſtory of the 200 merks bill is well known, viz. that 
the contents thereof were borrowed by Fohn Ker, from a perſon 
of his acquaintance for behoof of Crummock, to whom he lent 
the ſame upon his bill: And your Lordſhips have the tenor of the 
docquet before you, which plainly appears to be the reſult of a 
deliberate and general clearance, with one quality or exception, 
that fortifies it as to every other particular, and 1s tantamount to 
the moſt expreſs releaſe, and acknowledgment that there were no 
other claims ſubſiſting or chargeable againſt the reſpondent. 

And, conſiſtently with this conſtruction, it is not pretended, 
that John Ker, though he ſurvived this clearance almoſt fix * 
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did ever give the leaſt ſurmiſe, that he had ſuch a claim againſt 
the reſpondent. 

The relevancy of the reaſon aſſigned by the petitioner for this 
bill being unknown in 57% n Rer's family, and particularly to his 
wife, is ſubmitted to your Lordſhips, with this ſingle obſervati- 
on, that it was ſurely the beſt apology which John Ker could have 
made to his wife, for launching out ſo conſiderably in his advan- 
ces for Crummock, to have informed her, that he was polleiled of 
a document that ſecured his payment. 

The petitioner goes on to inform your Lordſhips, that in order 
to compenſate this debt in part, it appears, that his father borrow- 
ed from the reſpondent's mother, the ſum of 12:00 merks, and 
the mother's chief motive for lending % this ſum, the petitio- 
ner ſuppoſes to have been, to prevent him from doing diligence a- 
gainſt her ſon's eſtate. 

But the fact as to this loan is, that it was made in the 17 50, 
to enable John Ker to carry on a diſtillery in which he bad then 
engaged, and for which he paid intereft, and renewed the bill for 
the principal from time to time: And the nature of the tranſai- 
on plainly ſhows, that it did not proceed from the ſenſe or un- 
derſtanding of either party, that there was a debt owing to 7 bn 
Ker by the reſpondent, or had any the leaſt reference there- 
to. In 1759, the petitioner gave his own bill abovementioacd, 
for 1254 merks, as the amount of this debt. 

The petitioner next ſays, what ſhews very clearly, that John 
« Ker underſtood himſelf to be a richer man than he turns out 
to be without the 3000 merks in queſtion, is, that he frequent- 
ly declared his intention of leaving 1000 merks to cach of his 
ſeven younger children, beſides his moveable effects, and the 
liferent of a huuſe to his wife, which proviſions he could not 
have ever thought of making, but on the confideration that the 
3000 merks was a bill due to him; for, that tuis would have 
been throwing a burden of 7000 merks upon the mailing uf 
Fulwood, which it was unable to bear.“ 

According to the reſpondent's information, it was the father's 
intention, who had no predilection for the petitioner, to make all 
the reſt of his children equal with him, but he happend to die 
before executing his ſettlement; and it would have had ſome more 
appearance of relevancy, had the petitioner oflered to prove, that 
bis father had ever ſignified or declared to any mortal, bis being 
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poſſeſſed of a bill for 3000 merks, for making good theſe pro- 
viſions, 

The petitioner, ſend ble that his own taciturnity in regard to 
this bill, for the ſpace of ten years after his ſucceeding to his fa- 
ther, 1s.a circumſtance that muſt ſtrongly ſtrike againſt him in 
the preſent queſtion, proceeds to tell your Lordihips, that it was 
owing to the ſudden death of his father, and to his having left 
no ſtate or vidimus of his affairs, that he, the petitioner, had 
remained for ſome time in total ignorance of the 3000 merk bill; 
that he had lived moſtly 1 in Edinburgh, and other places at a di- 
ſtance from his father's family, and happened only to return 
home a few weeks before his father died. 

It is true, that the petitioner may have been about a year at 
Edinburgh, and a year or two more at Gla/gow, learning his trade; 
but your Lodſhips know, that Glaſgow is at no great diſtance 
from Berth; and in fact, the petitioner came very frequently there 
to viſit his parents; and he himſelf admits, that he had been ſome 
weeks at home before bis father died. 

That the petitioner's father died ſuddenly in the night time after 
going to bed in perfect health, is by no means a Juſt repreſenta- 
tion of the fact; for it is notour, that he had been in a lingering 
ſtate, and deeply conſumptive for twelve months at leaſt ; and fo 
ſenſible of his approaching death, that he communicated to many 
of his friends, his intention of making a ſettlement of his affairs, 
and took their advice thereon, but to none of them did he ever diſ- 
cloſe his being poſſeſſed ot ſuch a claim as 3000 merks owing by 
his brother Crummock's heir. 

The reſpondent would aſk the petitioner, from what ſtate or 
vidimus he picked up the knowledge of the 200 merks bill, for 
which he took credit in the clearance 1756, or how it happened 
that he ſhould be poſſeſſed of that document and not of the o- 
ther ? The reſpondent can eafily ſee a reaſon, why this laſt 
was not mentioned at that clearance, nor during the life of Ro- 
beit Ker their common uncle, who mult have been well ac- 
quainted with the whole circumſtances concerning it, as being the 
brother of both the original parties to this tranſaction. 

The Era too of this bill's waking its appearance, is not a litle re- 
markable, viz. After decreet had paſſed againſt the petitioner in the 
inferior court for payment of thole bills which he owed the gw: 
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dent, and the account which the petitioner gives of the manner 
in which it was found, will not increaſe your Lordſhips opinion 
of this bill. But what thereſpondent has further heard hiſtorically 
concerning it, gives him perfect conviction that it was altogether a 
maneuvre of the petitioner's, when drove to his laſt ſhift, with a 
view to eſtabliſh a colourable pretence for the latency of this bill ; 
as alſo, that the proof now demanded by the petitioner, is mere- 
ly calculated to pur off the evil day a little longer. 

The reſpondent, however, is hopeful it will appear to your 
Lordſhips, that the whole circumſtances now alledged by the pe- 
titioner, though they were true in fact, would not be available or 
ſufficient for aſtructing the bill in queſtion, when put in the ſcale 
with thoſe pregnant facts and circumſtances, upon which your 
Lordſhips proceeded in determining this cauſe; and that there- 
fore, the petitioner's demand of a proof will be rejected, and the 
former interlocutor in favours of the reſpondent adhered to. 


In reſpect whereof, &c. 
WILL. WALLACE. 
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